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RECOMMENDED DECISION ON MOTION TO DISMISS

The defendant moves to dismiss this action seeking judicid review of a denid of a clam for
supplementa security income, contending thet it wasuntimely filed. Defendant’ sMotion to Dismiss(Docket
No. 4). | recommend that the court grant the motion.

I. Factual Background

On April 10, 2004 an adminidrative law judge issued a decison denying the plaintiff’s clam for
benefits. Declaration of Robin M. Marquis, etc. (filed with Docket No. 4) § 3(a). The plaintiff requested
review of this decison by the Appeds Council. Id. On September 17, 2004 the Appeals Council sent
natice of its action on the plaintiff’s request to the plaintiff and his then-representative by mail. 1d. No
request for an extenson of timein which to file an action in this court was received by the defendant with

respect to thisclam. 1d. 3(b). Thisaction wasfiled on November 26, 2004. Docket.



[I. Applicable Legal Standard
Judicid review following exhaugtion of adminidrative remedies on a dlaim for socid security
benefitsislimited by 42 U.S.C. § 405(g), which providesin rdlevant part: “Any individud, after any find
decison of the Commissoner of Socid Security made after a hearing to which he was a party, . . . may
obtain areview of such decison by acivil action commenced within sixty days after the mailing to him of
notice of such decison or within such further time asthe Commissoner of Socia Security may alow.” The
commissioner has by regulation allowed certain further time.

(@ Gengrd. A camant may obtan judicid review of a decison by an
adminigrativelaw judgeif the Appeds Council has denied the claimant’ srequest
for review, or of adecison by the Appeds Council whenthat isthefina decison
of the Commissoner.

* k% %

(c) Timefor indituting civil action. Any civil action described in paragraph (a) of
thissection must beingtituted within 60 days after the Apped s Council’ snotice of
denid of request for review of the adminigtrativelaw judge’ sdecision or naticeof
the decision by the Appeds Council isrecaeived by theindividud, . . . except that
this time may be extended by the Appeds Council upon a showing of good
cause. For purposes of this section, the date of receipt of notice of denid of
request for review of the adminidrative law judge's decision or notice of the
decision by the Appeals Council shall be presumed to be 5 days after the date of
such notice, unless there is a reasonable showing to the contrary.

20 C.F.R. §422.210.
I11. Discussion
The defendant contends that the plaintiff did not file this action within 60 days of September 17,
2004 and that the action must therefore be dismissed. Memorandumin Support of the Defendant’ sMaotion
to Digmiss (“Defendant’s Memorandum”) (filed with Docket No. 4) a 1. Allowing the five days after
mailing specified by 20 C.F.R. § 422.210(c), Sixty days after September 22, 2004 was November 21,

2004. Thisaction wasfiled five days | ater.



Inresponse, the plaintiff offersthe affidavit of theindividua who represented him beforethe agency
who dates that “[o]ur office did not receive the Notice of Appedls Council Action in this matter until
September 27,2004 . .. ." Affidavit of Oral Tibbetts (attached to Docket No. 5) 2. He contends that
this action wastimely filed when the 60 daysis counted from September 27, 2004. Opposition to Motion
to Dismiss (“Opposition”) (Docket No. 5) at 2-3. The defendant points out in her reply that no smilar
sworn stiatement concerning the date on which the plaintiff actudly received the notice has been provided
and argues that the representative’s affidavit is insufficient under case law interpreting the regulation.
Defendant’ s Response to Flaintiff’ s Opposition to Defendant’ sMotion to Dismiss (* Reply”) (Docket No.
6) at 2-4.

Courts have differed on the question whether affidavits from the clamant and his or her
representative stating a date of receipt beyond the five days presumed by the regulation are sufficient to
overcome the presumption. Compare Kinash v. Callahan, 129 F.3d 736, 738 (5th Cir. 1997)
(dlamant’ sswornword that he did not receive noticeinsufficient to rebut presumption); Robertsv. Shalala,
848 F. Supp. 1008, 1015-17 (M.D.Ga 1994) (affidavit of attorney’s receptionist insufficient); Lesliev.
Bowen, 695 F. Supp. 504, 506 (D. Kan. 1988) (claimant’ saffidavit insufficient); Solbergv. Secretary of
Dep't of Health & Human Servs, 583 F. Supp. 1095, 1098 (E.D. Wis. 1984) (statements of claimant
and father insufficient); Rouse v. Harris, 482 F. Supp. 766, 768-69 (D.N.J. 1980) (plaintiff’s assartion
insuffident), with Bartolomie v. Heckler, 597 F. Supp. 1113, 1116 (N.D.N.Y. 1984) (fact that |awyer
did not receive notice sufficient to rebut presumption). The plaintiff contends that this*issue was directly
addressed by this court in Ritchie v. Apfel, Docket No. 98-226-B.” Opposition at 2.

InRitchie, despitethefact that the clamant had duly informed the agency of hischangesof address,

the Appedls Council mailed the notice of itsdenid to the second of the three successive addresseswhich the



clamant had provided. Ritchiev. Apfel, 1999 WL 1995198 (D. Me. Mar. 11, 1999), at *1. Thenotice
was forwarded to the claimant, whose gppeal was filed with this court within 60 days of his receipt of the
notice at the third address, but not within 65 days of the mailing of the notice. Id. The precise issue
presented in the case now before the court was not raised in Ritchie. Indictum, | noted that the plaintiff’s
swvorn statement concerning the date on which he received the notice was unrebutted and that “[n]othing

further isrequired under 20 C.F.R. §422.210(c).” Id. a *2. Thisstatement isinconsstent with the First
Circuit' scitation with gpprova in Piscopo v. Secretary of Health & Human Servs, 27 F.3d 554 (table),
1994 WL 283919 (1t Cir. June 27, 1994), of cases holding that affidavits of claimants and their counsel

were insufficient to overcome the regulatory presumption. 1994 WL 283919 at **4. |n addition to the
factud diginction presented by the instant case, where there is no evidence of any error by the Appeds
Counail in mailing the notice, Ritchie must accordingly be distinguished by itsunnecessary conclusonwith
respect to the applicable regulation, aconclusion that isat oddswith the position of the First Circuit, which
must control.

Even if the affidavits of aclamant and his representative about the date of receipt were deemed
sufficient to overcome the regulatory presumption of date of receipt, the plaintiff has not provided anything
beyond the assartions of his current counsdl in a memorandum concerning the date on which he himsdf
received the notice.  This lack of evidence means that the plaintiff cannot overcome the regulatory
presumption. See Vinev. Bowen, 1988 WL 35595 (N.D.III. Apr. 8, 1988), at * 1 (evidencethat claimant
did not receive notice until four monthsafter date of mailing insufficient when no evidence offered concerning

date when her representative received notice).



The defendant’ s submissions discuss the reasonswhy equitabletalling of the regulatory limitations
period isnot appropriatein this case, Defendant’ sMemorandum at 4-5, Reply at 4-5, but the plaintiff does
not argue that he is entitled to equitable tolling, and | accordingly do not reach thisissue.

V. Conclusion

For the foregoing reasons, | recommend that the defendant’s motion to dismissbe GRANTED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’s order.

Dated this 4th day of March, 2005.
/9 David M. Cohen
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